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REMARKS 


or  THB 

HON.  AxMOS  DAVIS,  OF  KENTUCKY. 


The  question  before  the  House  being  the  follow- 
ing resolution  of  the  Committee  of  Elections, 
to  which  was  referred  the  contested  election 
of  Robert  P.  Letcher  and  Thomas  P . Moore, 
for  a seat  in  the  House  of  Representatives, 
to  represent  the  5th  congressional  district  of 
Kentucky,  together  with  certain  amendments 
proposed  by  Mr.  Basks,  of  Pennsylvania: 

Resolved,  That  Thomas  P.  Moore,  Esq.  is 
entitled  to  the  seat  in  this  House,  to  represent 
the  5th  congressional  district  of  the  State  o 
Kentucky. 

Mr.  DAVIS  rose  and  said:  Mr.  Speaker,  I 
have  been  a long  time  in  a ba  state  of  healthj 
I am  now  feeble,  and  my  voice  weak.  I had 
intended  to  give  a silent  vote;  but  allusion  has 
been  so  often  made,  in  the  progress  of  this  de- 
bate, to  the  laws  of  Kentucky  and  her  members 
here,  that  as  one  belonging  to  her  delegation,  I 
feel  it  an  indispensable  duty  devolving  on  me,  to 
submit  a few  remarks.  1 am  not  in  the  habit  of 
playing  the  orator,  and  least  of  all  at  this  time — 
and  what  I intend  to  say,  will  be  more  in  the 
character  of  an  explanation  than  a speech.  So 
much  excitement  has  been  produced  in  the  State 
of  Kentucky  about  this  election,  that  it  may  be 
thought  by  some  the  feelings  of  the  people  had 
been  communicated  to  the  members  of  the  State 
sitting  here,  and  that  they  would  act  more  from 
the  impulse  of  feeling,  than  the  impartial  dictates 
of  a cool  and  deliberate  judgment.  To  quiet 
these  unjust  suspicions,  if  any  such  should  be 
entertained,  is  the  leading  motive  which  induce 
me  to  rise  and  give  the  reasons  for  the  vote 
which  I am  now  about  to  give.  And  what  I 
say  will  be  more  for  my  owm  vindication,  than  to 
convince  the  members  of  this  House.  Mr. 
Speaker,  many  gentlemen  who  have  given  their 
view's  at  large  upon  the  subject,  occupy  indeed  a 
narrow  ground;  they  seem  to  think  that  this  con- 
test is  a question  alone  between  Mr.  Moore  and 
Mr.  Letcher,  and  that  they  are  the  only  persons 
interested  in  the  matter.  But  I think  the  great 
questions  are  the  rights  of  the  people  of  the 
5th  congressional  district  of  Kentucky.  What 
is  their  wuli,  and  who  have  they  said  shall  repre- 
sent them?  They  are  the  individuals  more  v'ital- 


ly  interested,  and  to  them  should  our  views  be 
directed,  as  the  polar-star  to  guide  us  to  a just 
conclusion-  The  elective  system  was  instituted 
for  the  benefit  of  the  people  themselves,  not  for 
the  benefit  of  the  representative  ; and  on  tliis 
great  principle  alone  can  we  arrive  at  a correct 
result  in  our  deliberations.  If  'wc  had  only  to 
give  the  preference  to  a friend,  we  could  then  in- 
dulae  in  feeling.  If  we  had  only  to  make  a 
choice  of  one  for  talents,  worth,  experience,  and 
public  virtue,  our  decision  would  be  quite  imma- 
terial, as  both  of  those  individuals  possess  these 
qualities  in  a very  eminent  degree;  but  we  have 
higher  duties  to  perform.  Acting,  as  it  were,  as 
a great  tribunal,  bound  by  mighty  obligations  to 
render  to  freemen  an  impartial  verdict,  those 
who  are  blessed  with  the  happiness  of  a Gov- 
ernment which  secures  to  them  a free  choice  of 
public  servants — and  then,  I might  say,  we  are 
bound  by  an  obligation  paramount  to  that  again, 
to  do  strict,  unflinching  justice  to  ourselves. 

Mr.  Speaker,  I was  sorry,  very  sorry,  some 
short  time  ago,  when  the  gentleman  from  Geor- 
gia, (Mr.  Wilde,)  in  the  course  of  his  remarks, 
made  use  of  some  expressions  conveying  the 
idea  that  this  contested  election  would  be  deci- 
ded by  this  House  on  party  grounds . This  is 
an  accusation  unworthy  of  the  gentleman;  and 
I,  for  one,  repel  the  charge  with  feelings  of  per- 
fect indignation.  I do  not  wdsh  to  express  my- 
self so  w'armly  as  to  give  offence;  but  in  justice 
to  myself  and  the  House,  I must  say,  that  such 
remarks  w’ere  wholly  unnecessar)',  unjust,  and 
uncalled  for.  The  honorable  gentleman  should 
remember  that  we  are  now'  acting  under  the 
sanction  of  the  most,  solemn  oath;  the  eyes  of 
the  nation  are  now  upon  us;  we  have  high  trusts 
and  important  duties  to  perform;  much  is  requi- 
red at  our  hands;  and  1 hope  to  God  we  w'ili  ac- 
quit ourselves  as  becomes  the  representatives  of 
an  enlightened  and  virtuo'is  people.  If  unfortu- 
nately the  charge  shall  become  realized,  and  the 
question  decided  not  on  principles  of  iustice,  but 
alone  on  party  grounds,  no  one  w ill  regret  it 
more  than  myself.  I shall  regard  such  an  oc- 
currence as  a sure  indication  that  the  davs  of  our 
republic  are  rapidly  drav.  ing  to  a close,  and  that 
virtue  no  longer  dw'ells  as  the  inmate  of  these 


walls.  How  would  it  look, — I am  sure  not  very 
well, — on  a call  o the  yeas  and  nays,  to  see  all 
of  a certain  clas  of  politicians  vote  for  Mr. 
Moore,  and  all  of  the  other  class,  vote  for  Mr. 
Letcher?  A polit  cal  line  thus  to  be  drawn,  in- 
stead of  acts  ret  ording  justice,  duty,  honor, 
would  be  a spccta  de  indeed, prima  facia  evidence, 
and  cause  the  world  to  doubt.  If  men  can  re- 
concile it  to  their  * onscienceSj  a little  intermixture 
in  order  to  quell  t lese  otherwise  just  suspicions, 
would  be  much  d !sircd.  I am  sure,  when  1 say 
no  member  of  this  House  will  act  so  corruptly, 
as  to  give  his  vot't  alone  on  party  grounds,  no 
one  will  avow  it  none  dare  do  so,  the  gentle- 
man must  readily  see  the  impropriety  of  his  in- 
sinuations; but  p*  rhaps  there  may  be  some  ex- 
cuse for  liim.  1 mderitand  that  he  is  a man  of 
literature  and  tas  e,  and  we  must  suppose,  when 
he  introduced  the  name  of  Sir  Horace  Walpole, 
it  was  only  one  o'  his  classical  allusions — noth- 
ing  more  than  tlu  efTects  of  fimey,  and  the  over- 
llowings  of  the  imagination,  which  is  belter  than 
the  ovcrtlowing  o ' the  g’all;  and,  trom  the  smile 
which  seemed  to  play  upon  his  countenance  at 
the  time,  he  couk  not  intend  to  offer  any  disre- 
spect to  the  House,  or  wouiid  the  feelings  of  any 
member  here — I t lerefore  forgive  him,  and  hope 
that  every  other  ni ember  will  do  the  same. 

When  this  siil  jeet  was  first  brought  before 


the  quallficationH  of  voters;  and  the  one  can  as  i 
well  be  dispensed  with  as  the  other.  3rd.  The 
election  in  Garrard  county,  in  part,  w’as  no  ^ 
conducted  in  ah^gal  manner;  and  to  that  extent^’  i 
the  votes  given  are  illegal,  and  cannot  be  count-1  * 
cd.  The  gentleman  from|Ohio,  (Mr.  Hameh,^*1 
also  says,  that  if  the  election  is  not  conducted  i 
according  to  the  forms  prescribed  by  lavv,  the  I 
election  is  absolutely  void.  These  gentlemen  I 
were  on  the  Commit'ee  of  Investigation,  and  I 
sanctioned  the  majority  report,  which  declares^ 
that  Mr.  Moore  is  enti  led  to  the  seat.  TK^  1 
House  is  now  called  iiuon  by  Its  decision  Vo  give^J 
a construction  to  the  elec'.ion  laws  of  Kentucky, 
which,  I hope,  will  be  done  according  to  those 
sound  principles  which  will  fairly  maet  the  jus**" 
tice  of  the  case.  As  it  is  contended  that  we  mus* 
be  governed  by  legal  rules,  and  try  the  ques 
lions  involved  as  if  it  were  in  a court  of  law, 
permit  me,  in  the  first  place,  to  call  the  alien-  ^ 
tion  of  the  House  to  a writer  whose  authority  is 
universal:  I mean, Sir  \Vm,  Blackstone,  who  says 
there  are  two  modes  of  construing  statutes, 
that  is,  liberally  and  strictly.  lie  says,  statutes 
penal  in  their  character  are  to  have  a strict  con- 
struction; and  those  to  prevent  frauds,  a liberal  | 
one.  Now  by  which  of  these  modes  is  an  eketion 
law  to  be  constiued?  Certainly  not  as  a penal 
statute.  You  would  not  try  a voter  as  you  would 


us,  1 looked  into  t 
that  each  House 
tion  returns,  and 
hers;  and  being  m 
from  the  power  ; 
stitution,  that  ll 
the  election  been 
which  of  the  con 
a majority  of  the 
Hut  it  is  now  con 
ruleof  decision;  tl 
stniction  of  all  t 
lucky,  prescribin 
we  must  now  go 
technicalities,  an* 
substitute  form  k 
justice.  Y es,  I t 
we  must  strictly 
contained  in  the 
pense  of  justice 
followed  down  to 
gentleman  from 
I'iie  manner  of 
stricfly  complied 
bed  by  law  are  i 


\e  Constitution,  wliidi declares 
ihall  he  the  judge  of  the  elec- 
qualitications  of  its  own  mem- 
’self  a new  member, J thought, 
;iven  to  the  House  by  die  Con- 
e only  inquiry  would  be:  has 
conducted  fairly  and  fully;  and 
.ending  parties  has  the  voice  of 
qualified  voters  of  llie  district? 
:eudcd  that  this  is  net  t©  be  the 
at  we  must  resort  to  a strict  con- 
le  forms  of  the  laws  of  Ken- 
r the  manner  of  elections;  that 
into  the  quibbles  of  lawyers, 

I hair  splitting  distinctions,  and 
r substance,  at  the  sacrifice  of 
ay  it  is  gravely  contended  that 
bilow  every  unnecessary  form 
::lection  laws,  even  at  the  ex- 
strict  construction  must  be 
the  very  letter.  What  says  the 
Georgia,  (Mr.  Jonks?)  1st. 
holding  the  election  must  be 
with.  2nd.  The  forms  prescri- 
3 necessary  to  be  observed  as 


a criminal,  or  scrutinize  the  forms  for  listing 
votes,  as  you  would  a venira  pannel,  but  give 
such  liberal  construction  as  would  secure  the 
elective  franchise  and  the  liberties  of  the  peo- 
ple; and  I am  sure  no  candid  man,  on  mature 
rtflection,  will  contend  for  a different  doctrine 
so  repugnant  to  justice,  reason,  and  the  law  it- 
self. This  is  a view  of  the  subject  which  I d s- 
like.  I am  very  unwilling  to  be  driven  to  li  e 
nece!-si*y  of  presenting  a legal  argument  to  the 
House.  I think  we  can  subserve  the  principles 
ofjusiice  on  a broader scale;butsiuce  gentlemen 
urge  me  to  the  task,  I cannot  avoid  it.  Cases 
have  been  cited  of  decisions  heretofore  madeq^i 
many  contested  elections  coming  from  oth^ 
States,  they  relate  particularly  to  the  statutes  oT 
those  States,  and  can  form  n > precedent  for  tl’ 
contest  now  before  us,as  has  been  clearly  shown 
by  my  worthy  colleague,  (Mr.  Marshall  ) It 
unnecessary  that  1 should  occupy  the  same 
ground  which  has  been  so  fully  and  ably  discuss* 
ed,  I will  only  idd  lh.it  this  is  a new  CAse,  andl 
the  first  tobe  set'Iedfrom  the  s'ate  of  Kentucky! 
and  the  fiist  construction  is  no  v to  be  given  t 
the  election  laws  by  the  decision  of  this  House 


The  gentleman  from  Georgia,  (Mr.  Jones,)  in 
nis  labored  speech,  contended  most  strenuously 
or  strict  construction,  which,  from  the  author* 
ly  I have  quoted,  cannot  be  sustained  on  any 
• ;'»rinciple  of  law  or  reason.  Butts  hat  is  the 
doctrine  of  the  gentleman  himself,  as  contained 
in  this  very  majority  report  which  I now  hold 
in  *Ty  hand?  1 will  read  a passage : 

‘ “Several  persons  were  objected  to  by  M". 
Moore  because  they  were  deaf  and  dumb.  By 
• he  Constitution  of  Kentucky,  in  all  elections  by 
the  people,  &c.  the  volts  shall  be  personally 
4nd  publicly  given,  viva  voce.  Mr.  Morehead  , 
j)avid  Arnetf,  and  John  Withers,  voted  for  Mr. 

* "^jetcher,  and  were  proved  to  be  deaf  and  dumb, 
)ut  that  they  were  intelligent,  and  could  read 
and  write.  The  objection  was  urged  upon  the 
constitutional  requisition  that  all  votes  shall  be 
given  viva  voce,  and  that  it  was  physically  im- 
possible for  them  to  comply  with  it.  Upon  the 
letter  of  the  Constitution,  and  the  authority  of 
the  cases  of  Williams  and  Mason,  decided  in  the 
Senate  of  Kentucky,  a copy  t-f  which,  marked 
IJ,  is  herewith  presented,  when  James  Yo- 
cum, a voter,  was  excluded  because  lie  was 
deaf  and  dumb,  the  committee  were  at  first  dis- 
posed to  sustain  the  objection.  Subsequent  re- 
flection, however,  induced  them  to  give  the 
Constitution  of  Kentucky  a more  liberal  con- 
struction, and  the  votes  were  retained.” 

The  gentleman’s  speech  is  for  strict  con- 
siruciion,  and  hisrepoit  for  liberal  construction; 
and  which  shall  we  take  for  our  guide?  the 
printed  sentiment,  or  the  verbal  declaration ;the 
opinion  conceived,  formed  and  matured,  per- 
haps over  the  midnight  candle,  or  that  spoken 
here  in  the  heat  of  argument,  in  the  zeal  of  de- 
bate, under  the  influence  of  a heated  moment, 
and  perhaps  in  the  presence  of  Mr.  Moore  and 
his  friends?  I say  which  opinion  of  the  gentle- 
rnan  shall  we  follow  ? Cer  ainly  that  contained 
in  the  printed  document,  and  more  particularly 
as  it  contains  the  thoughts,  as  he  says,  of  subse- 
quent reflection,  of  which  I have  no  doubt, and 
.which  must  be  the  best.  The  gentleman  at 
first  thought  that  the  deaf  and  dumb  could  not 

vote,  but  his  reflections  afterwards  taught  him 

% 

better;  and,  I suppose,  from  hts  same  self-rule, 
?ince  he  made  liis  speech,  many  of  the  positions 
which  he  took  in  argument  are  found  to  be,  on 
subsequent  reflection,  flimsy,  false,  and  wholly 
untenable.  1 beg  m bi  on — let  the  gentleman 
I'  be  not  -urprised.  I must  contend  that  it  is  fair 
I according  to  the  laws  of  debate,  when  my  ad- 
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versary  assumes  two  positions,  inconsistent, 
and  w holly  at  war  with  each  other,  I Iiave  the 
election  which  ground  to  assume.  I,  therefore, 
take  the  pritited  report,  and  shall  hold  him  to 
the  choice.  If,  then,  according  to  every  legal 
principle,  and  the  gentleman’s  ow’n  admission, 
we  give  a fair  and  liberal  construction  to  the 
constitution  and  election  laws  of  Kentuckv,  the 
whole  of  his  fine  spun  and  labored  argument 
must  fall  to  the  ground;  the  foundation  being 
gone,  the  whole  supcrstruclure  must  tumble 
into  ruins,  leaving  only  the  rights  of  the  deaf 
and  dumb  pro'ecled  from  the  wreck.  Shall  it 
be  contended  that  Ih’s  liberal  principle  can  only 
apply  to  the  person  of  the  voter,  and  not  to  the 
forms  of  holding  an  election?  certainly  not. 

If  the  rule  be  good  in  the  one  case  a fortiori, 
w 11  ii  be  in  the  other;  and  more  particularly 
when  so  many  duties  of  the  ministerial  officers 
a e to  be  performed  merely  dirtctory  in  their 
character,  sucli  as  advertising  one  month  pre- 
viously to  the  time  and  place,cryiag  the  polls  in 
the  court  house  }apil,  and  many  o her-',w’hich, 
according  to  'he  arguments  of  gentlem  n,must 
be  strictly  complied  with  in  every  particular, 
or  the  election  will  be  void.  About  the  deaf 
and  dumb  I perfectly  agree  with  tlie  commit- 
tee. If  they  had  been  as  correct  in  other  v'iews 
we  should  not  have  so  widely  d (Tered  Yes,  I 
say,  1 hear'ily  agree  with  them,  as  to  the  legal- 
ity  of  the  votes  of  th’s  unf  rlunate  class  of  our 
citizens,  and  believe  the  committee  will  be  sus- 
tamed  by  this  House,  and  the  good  sense  of  the 
nation.  But  to  my  surprise,  my  worthy  col- 
league (Mr.  Pope)  contends  against  the  legality 
of  the  votes  of  those  unfortunate  individuils.  I 
am  glad  to  find  that  he  is  the  only  member  in 
this  House,  who  has  contended  Tt  such  a doc- 
trine; he  stands  alone,  and  I think  I am  an  over- 
match for  one  competitor,  when  backed  by  so 
many  gentlemen  who  act  with  him  on  the  other 
question?.  He  says  that  he  has  a high  authori- 
ty, a decision  made  in  the  Senate  of  Kentucky, 
in  the  case  of  W lliams  and  Mason.  I am  well 
acquainted  with  that  case;  it  was  a contest  be- 
tween individuals  of  Montgomery  count), 
tlie  place  of  my  residence.  I was  also  a candi- 
date at  the  same  time,  running  on  the  same  tick- 
tt  with  Williams,  he  for  the  Senate,  and  Mr. 
Gist  and  myself,  for  the  House  of  Rep  esoiita- 
tives.  It  al  o happened  th  .t  Gist  contested  the 
election  of  a comjietitor  running  on  the  oilier 
ticket;  the  two  contests  were  going  on  in  the 
Legislature  of  Kentucky  at  the  tame  time  and 
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on  ilie  same  V)tes,  and  the  Committee  of  the 
Hmige  of  Repiesentatives  decided  that  the  vote 
of  the  same  James  Yocum,  the  dumb  man,  was 
good  and  legal!  y taken.  I do  not  make  this  state- 
ment as  evide  ice  to  the  House,  as  I have  not 
the  report  itse  f to  offer;  I do  it  for  myself,  such 
being  my  recollection  of  the  facts.  Tlie  report, 
which  the  gen  leman  refers  to,  ^vhen  examin- 
ed , shows  tha  the  committee  were  partly  iu- 
fiuenced  undei  a belief  that  Yocum  had  been 
overreached.  The  fact  is  that  Yocum  continu- 
ed to  vote  in  ontgomery  county,  at  elections, 
until  the  poor  fe  How  died  of  cholera,  and  his  right 
to  vote, and  som  j of  his  brothers,also  dumb,  were 
never  doubted  or  questioned  by  any  body  in 
our  county . E ut  the  gentleman  relies  upon  the 
case  which  he  1 as  referred  to,  and  the  viva  voce 
words  of  the  C jnstitution.  If  the  decision  has 
been  given  as  he  contends,  I should  suppose 
the  decision  in  he  case  of  Gist  and  his  compet- 
itor, would  beef  equal  authority,and  the  known 
practice  and  u iderstanding  of  the  citizens  of 
Kentucky,  upoi  the  right  of  suffrage,  would 
destroy  his  precedent;  but  in  the  constitutional 
point  of  view,  1 e has  clearly  not  done  justice 
to  the  subject.  What  are  the  qualifications  of 
voters  as  declared  by  the  Constitution?  “Ar‘. 

2.  Sec.  8.  In  al.  elections  for  Representative^ 
every  free  male  ulizen,  (negroes,  mulattoes  and 
Indians,  excepte  d)  who,  at  the  time  being  hath 
attained  to  the  ige  of  21  years,  and  resided  in 
the  State  two  y jars,  or  the  county  or  town  in 
which  he  offers  to  vote,  one  year,  next  pre- 
ceding the  election,  shall  enjoy  the  right  of  an 
elector."  Now  clearly,according  to  this  clause, 
a dumb  man,  hadng  these  requisites,  is  a legal 
voter,  and  has  t le  right  to  vote.  Now,  ran  it 


fellow  citizens, who,  at  all  times,  have  been  con- 
sidered competent  witnesses  in  a court  of  jus- 
tice.  But  the  gentleman  says,  a dumb  man  can- 
not be  a witness.  I deny  sucli  to  be  the  law; 
not  a witness,  he  has  no  authority  in  the  books 
for  the  assertion.  Suppose  a murder  had  bee 
committed  in  the  presence  of  one  of  this  de- 
scription, mu 't  the  offender  go  unpunishecl,be- 
cause  the  person  present  could  not  speak,  al- 
though intelligent  and,  if  you  please,  had  re-  • 
ceived  an  education  at  the  Danville  College. 
[Here  Mr.  Po;-e  explained  that  he  said  a dumb 
man  could  not  be  sworn.]  Cannot  be  sw'orn, 
what,  does  it  require  a man  to  speak  to  take  an 
oath?  No  sir,  the  clerk  or  other  officer  admin- 
isters the  oath  and  speaks.  It  is  only  necessary 
that  the  person  taking  an  oath,  should  under- 
stand the  nature  and  obligations  of  the  oath.— 
Cannot  be  sworn  says  the  gentleman,  then  he 
cannot  be  a witness.  No  man  can  be  a witness 
without  the  oath  required  by  the  law,  which 
makes  no  exception.  The  Hindoo  can  be  a 
witness.  If  he  cannot  speak  our  language,  he 
is  sworn,  and  an  interpreter  is  sworn;  and  such 
would  be  the  case  with  the  dumb,  if  they  were 
uneducated  an  i could  not  convey  their  ideas  to  ^ 
the  jury  by  writing.  My  colleague,  (Mr.  Allan,) 
now  tells  me  that  a man  was  condemned  and 
executed  last  summer  on  the  evidence  of  a ^ 


dumb  woman.  The  right  of  the  dumb  to  vote, 
has  been  admitted  by  the  committee  opposed  to 
Mr.  Letcher’s  right  to  a seat.  The  gentleman 
from  Georgia,  (Mr.  Jones)  says  himself  the  votes 
of  the  deaf  and  dumb  are  good,  but  my  friend 
from  Louisville,  (M'’.  Pope)  says  these  votes  are 
bad,  which  is  only  a difference,  a.s  there  is  be- 
tween a little*  lawyer  and  a big  one, with  regard 
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be  supposed  that  the  right  is  required  to  be  ex- 
ercised  in  an  in  possible  manner,  or  not  at  all; 
this  would  be  an  absurdity  in  terms',  an  outrage 
to  tha  common  understanding  of  mankind  and 
the  justice  of  tl  e case,  and  defeat  the  inten- 
tion of  the  veri  framers  of  the  Constitution; 
■who,  evideu’ly,  only  intended  by  that  clause, 
to  change  the  im  Je  of  the  ballot  or  ticket  sys- 
tem which,  at  tl  e time  of  the  adoption  of  the 
Constitution,  was  practised  by  many  of  tlie 
States.  Nothing  is  seen  in  the  Constitution 
showing  any  inte  ition  to  exclude  tlse  deaf  and 
dumb.  Those  in  convention  would  ntvi  r have 
sanctioned  adoc’rine  calculated  to  cut  off  from 
the  right  of  suffra^je  an  unfortunate  class  of  our 


to  the  opening  of  the  polls  in  Garrard  county, 
before  ten  o’clock  on  the  first  morning  of  the 
election,  about  which  so  much  has  been  said, 
lean  say  with  justice  to  myself,  so  far  as  my 
knowledge  extends,  the  practice  in  Kentucky 
has  been  to  open  the  polls  before  that  time, 
when  convenience  requi-ed  it.  Such  is  the 
case  in  my  own  county,  and  I am  informed,  of 
the  surrounding  counties.  The  people  and  the 
officers  who  conduct  elections,  have  put  that 
construction  upon  The  law  and  Constitution  re 
lative  to  the  subject,  and  the  correctness  of 
which  I never  doubted.  But  the  gentleman 
from  Geoigia,  ( Vlr.  Jones,)  contends  that  the 
House  has  nothing  to  do  with  the  practice  of 


^Meaning  young  lawyer. 


Kentucky,  but  to  decide  according  to  the  laws 
and  constitufion  of  the  State.  Does  he  not  know 
that  the  decisions  of  a State,  made  upon  the  con- 
struction to  be  given  to  its  own  statutes,  are  al- 
ways followed  by  the  General  Government,tbat 
whatever  construction  may  be  given  by  State 
tribunals  upon  statutes  of  that  State,  will  be 
sustained  and  adopted  in  the  Supreme  Court  of 
the  U.  States?  This  is  a principle  which  must 
be  familiar  to  his  mind,  and  one  which  it  seems 
he  did  not  notice.  This  is  unpardonable.  He 
is  not  a buck  eye;  a term  well  understood  in 
Kentucky,  but  evidently  one  of  the  ablest  law- 
yers in  this  House;  I cannot  excuse  him.  I in- 
tend to  deal  with  my  friends  in  the  opposition 
both  jointly  and  severally,  with  candor,  free- 
dom, and  good  humor;  knowing  that  it  would 
not  do  to  lose  my  temper,  being  but  a small 
man,  hoping  they  will  receive  my  remarks,  with 
the  same  good  feeling  with  which  they  are 
given.  All  must  admit  that  the  practice  of  Ken- 
tucky in  opening  polls  before  ten  o’clock,  has 
put  a construction  which  must  be  followed  by 
the  House. 

But  it  is  contended  that  the  sheriff  has  no  pow- 
er, before  10  o’clock,  to  open  the  polls,  unless  the 
judges  appointed  by  the  court  do  attend;  and 
if  they  should  be  absent,  he  can  not  appoint 
others  in  their  stead.  What  is  the  Constitution 
and  law  upon  the  subject?  The  Constitution 
of  the  United  States  says,  “the  House  of  Repre- 
sentatives shall  be  composed  of  members  chosen 
every  second  year,  by  the  people  of  the  several 
States.”  The  manner  of  electing  the  represen- 
tatives belong  to  the  States  to  fix  and  determine. 
The  constitution  of  Kentucky,  3d  section  of  the 
2d  article,  provides,  that  “representatives  shall 
be  chosen  on  the  first  Monday  in  August  of  each 
year,  but  the  election  shall  continue  three  days, 
at  the  request  of  any  candidate.”  It  is  then 
clear  that  the  time  when  to  commence,  and 
length  of  time  to  continue  an  election,  is  fixed 
by  the  express  provisions  of  the  constitution; 
and  if  so,  equally  clear,  that  no  law  can  be  en- 
acted by  the  legislature  of  the  State  to  niter  or 
restrict  the  time.  The  first  Monday  in  August 
is  fixed,  and  the  Legislature  could  not  limit  only 
part  of  of  the  day  for  continuing  the  poll,  inas- 
much as  such  a law  would  be  wholly  unconstitu- 
tional and  void,  and  not  even  binding  on  the  mi- 
nisterial officer,  who  is  always  bound  to  observe 
the  Constitution  at  his  peril.  If  the  legi  slature 
could  restrict  the  time  to  1 0,  or  any  otlie  r given 
huor  it  could  narrow  the  time  to  tlie  ;»hortest 


possible  period,  and  not  only  defeat  the  spirit , 
but  also  the  letter  of  the  clause  referred  to.  But 
it  is  contended  that  if  the  whole  day  is  meant  to 
be  given,  the  polls  could  be  opened  at  1 o’clock 
in  the  morning,  or  any  other  time  after  midnight 
This  construction  is  unreasonable,  and  not  the 
evident  meaning  of  the  language  used.  Astro- 
nomers and  Almanack  makers  speak  of  days  as 
consisting  of  24  hours,  but  in  common  parlance, 
in  the  common  concerns  of  life,  and  ordinary 
transactions  of  business, day  is  distinguished  from 
night,  the  one  the  time  of  light,  the  other  tli 
time  of  darkness.  When  we  employ  a laborer 
to  do  the  work  of  a day,  we  do  not  mean  that 
he  is  to  work  all  night;  and  when  we  speak  of 
a day  in  the  business  of  life,  we  mean  from  the 
rising  of  the  sun  in  the  morning,  until  in  the 
evening  of  its  going  down ; and  as  an  election 
is  the  business  of  great  importance,  no  one  can 
suppose  it  ■was  ever  intended  that  the  people 
should  assemble  in  the  time  of  darkness  to  per- 
form this  sacred  public  duty.  According  to  this 
mode  of  reasoning,  the  whole  day  is  given  by  the 
constitution  from  sun  to  sun,  and  can  not  be  re- 
stricted for  the  purpose  of  holding  an  elec- 
tion. The  next  inquiry  is,  how  shall  it  be  con- 
ducted? The  law  provides,  that  “the  justices 
of  the  several  County  Courts,  shall,  at  their  courts 
next  preceding  the  first  Monday  in  August,  in 
every  year,  appoint  two  of  their  own  body  as 
judges  of  the  election,  then  next  ensuing;  and 
also,  a proper  person  to  act  as  clerk.”  And 
again,  “in  case  the  County  Court  shall  fail  to 
make  such  appointments,  or  the  persons  ap- 
pointed, or  any  of  them,,  fail  to  attend,  the 
sheriff  shall,  immediately  preceding  every  elec- 
tion, appoint  proper  persons  to  act  in  their 
stead.”  And  again,  “the  sheriff,  or  other  presid- 
ing officer,  shall,  on  the  day  of  every  election, 
open  the  polls  hy  10  o’clock  in  the  morning.” 
Now,  the  whole  day  being  given  by  the  consti- 
tution, as  I think  I have  clearly  shown,  and  it 
being  the  duty  of  the  sheriff,  or  other  officer,  to 
open  the  polls,  if  the  other  officers  do  not  at- 
tend, can  the  sheriff  proceed  to  fill  the  place  of 
the  absentees  ? Beyond  a doubt;  for  such  are 
the  very  words  of  the  law.  But  it  is  contended, 
that,  before  he'ean  open  the  polls,  the  justices 
appointed  by  the  court  must  be  in  attendance. 
What  is  the  law  ? It  does  not  say  that  the 
opening  of  the  polls  shall  be  directed  by  the 
justices,  or  that  they  shall  be  present;  that  duty 
devolves  not  on  them,  but  on  the  sheriff  alone 
or  other  presiding  officer.  It  is  clear,  that  he 
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has  the  only  r g'ht  by  express  direction,  and 
having  the  righi,  it  would  be  strange,  indeed, 
tliathe  could  o )en  the  poll;  but  the  election 
could  not  prog:  ess  ; that  he  could  begin  the 
work,  but  could  not  go  on  with  the  work— that 
he  should  prods  im,  come  and  vote,  yet  no  body 
could  lawfully  give  a vote — notwithstanding 
voters  should  stj  nd  pressing  at  the  polls,  and 
the  sheriff  havir  g the  express  right  oF  appoint- 
ing persons  to  ac  t in  the  stead  of  those  failing  to 
attend.  Voters  g o to  the  polls  before  10  o’clock, 
for  their  own  ccnvcnience;  they  demand  of  the 
sheriff  to  perfori  i his  duty.  He  alone  can  open 
the  poll — the  off  cers  are  absent — he  sees  in  the 
law  how  he  sh  >uld  act ; in  such  a case  what 
shall  he  do — his  duty  is  plain — to  obey  the  ex- 
press direction  o the  law  and  the  constitution, 
and  the  comman  1 of  the  sovereign  people. 

But  the  gen’le  nan  from  Louisville  (Mr.  Pope) 
says,  the  time  o F voting  for  members  of  Con- 
gress is  fixed  by  law,  and  not  by  the  constitution 
of  Kentucky;  w hich,  he  contends,  only  relates 
to  representative  i to  the  Legislature  of  the  State, 
and  that  the  Lei  -islature  could  limit  the  time  of 
voting  to  only  >ne  hour  of  the  day.  This  is 
strange  doctrine  I suppose  no  other  gentle- 
man but  himsel  i entertains  this  opinion,  as  [ 
have  not  heard  it  expressed  before,  but  as  it 
comes  from  one  who  ought  to  know  something 
of  the  constitut  .on  of  Kentucky,  it  deserves  a 
notice.  In  the  first  place,  the  Constitution  of 
the  United  States  says,  as  I have  read  before, 
^representatives  tc  Congress  shall  be  chosen  every 
two  years;’  and  the  constitution  of  Kentucky, 
just  referred  t>,  declavcs ‘ihat  representatives 
»hall  be  chosen  >n  the  first  Monday  in  August, 
&c.’  Now  what  j epresentatives  are  here  alluded 
to  in  this  latter  elause?  certainly  all  that  are  to 
be  chosen;  the  expression  is  general  and  com- 
prehensive, and  not  confined  to  any  particular 
class.  The  term  ;annot  be  restricted  to  the  mem- 
bers of  the  Sta  ;e  Legislature,  because,  when 
those  of  the  Stat  j alone  are  mentioned,  different 
language  is  usee , as  section  5th, — “elections  for 
representatives  fc  '*  the  several  counties  entitled  to 
representation,  s hall  be  holden  at  the  places  of 
holding  their  res  pec'ive  courts,”  &c  ; this  latter 
clause  shows  tha  t the  terms  are  embraced  in  the 
general  term  of  the  former  ; but  the  former  is 
not  restricted  t(  the  latter,  it  is  plain,  because 
different  expre;  sions,  not  synonimous,  must 
mean  different  tl  lings  and  convey  diffei*ent  ideas 
to  the  mind;  an  I when  the  Constitution  speaks 
alone  of  represe  rtatives  to  the  legislature,  the 


language  is  usi:d  according  to  the  latter  clause, 
specifically  po  ntlng  out  representatives  for  the 
several  counties;  aiTd  then,  again,  the  clause  re- 
cited concerning  the  qualifications  of  voters, 
speaks  emphatically,  that  every  citizen,  having 
the  said  qualifications,  slrall  enjoy  the  right  of  an 
elector  in  all  elections  for  representatives.  Now, 
according  to  the  consti’uction  of  the  honorable 
gentleman,  thi.-i  latter  expression  does  not  in- 
clude a representative  to  Congress,  but  must 
mean  a representative  to  the  Legislature  of  the 
State;  which  would  na' row  down  the  meaning 
so  as  to  exclude  State  Senators,  Governors  and 
Lieutenant  Governors;  and  from  his  argument 
the  qualification  of  voters  for  these  latter  officers 
could  be  qualified  and  changed  by  the  Legisla- 
ture just  as  they  pleased;  whilst  that  of  the 
former  would  be  permanently  fixed,  which 
would  certainl}'  be  a strange  state  of  things  in- 
deed. But  it  is  plain  that  such  reasoning  is 
unsound,  and  the  evident  meaning  of  the  ex- 
pression, representative,  as  used  throughout,  is 
a word  of  general  import,  relating  to  all  public 
agents  chosen  by  the  people  at  the  general 
elections.  If  these  considerations  are  duly 
weighed,  I think  the  gentleman  will  not  persist 
further  with  his  doctrine  of  legislative  restric- 
tion. It  is  now  contended  by  the  opposition, 
generally,  tha':  the  votes  taken  in  Garrai'd 
county,  on  the  1st  day  of  the  election,  before 
the  hour  of  10  o’clock,  were  illegally  taken, 
and  cannot  be  counted,  the  greater  part  of 
which  were  given  for  Mr.  Letcher;  this  is  a po- 
sition which  I deny.  What  are  the  facts  as 
stated  in  the  depositions?  An  election  had  been 
held  for  trustees  of  the  town  of  Garrard  county; 
on  the  first  morning  of  the  election,  voters  were 
at  the  polls  insisting  to  vote  early  in  the  morn- 
ing for  fear  a crowd  would  produce  the  chole- 
ra, which  had  just  prevailed  with  almost  unpa- 
ralleled mortal  ty.  The  officers  all  being  pre  - 
sent,  except  Mr.  Wheeler,  one  of  the  judges 
appointed  by  the  court,  the  sheriff  appointed 
Moses  Grant,  Esq.  in  his  stead,  and  the  polls 
were  opened  about  9 o’clock  in  the  morning; 
Grant  agreeing  to  act  only  until  Wheeler  should 
arrive,  having  first  taken  tlie  necessary  oath. 
The  inquiry  is  now  presented,  what  is  a proper 
construction  of  the  law,  as  to  the  time  of  open- 
ing the  poll?  The  expression  by  10  o’clock  shows 
conclusively,  that  i-estriction  of  time  was  not 
intended  ; the  preposition  by,  S.i  the  sense  here 
used,  means  at  or  before.  This  is  merely  a com- 
mand to  the  officer,  saying,  you  shall  not  delay 
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the  performance  of  your  duties  after  that  hour, 
leaving  his  discretion  free  to  act  before  the 
time  in  perfect  accordance  with  the  provision 
of  the  Constitution,  giving  the  whole  day,  as  I 
think  I have  clearly  demonstrated;  this  being 
the  case,  when  Wheeler^failed  to  attend,  could 
- the  sheriff  legally  appoint  Grant  to  act  in  his 
I stead  ? most  unequivocally,  for  such  is  the  ex- 
press authority  given  in  such  a case  as  has  been 
4 shown  from  tlie  law  which  I have  read  to  the 
House.  But  to  suppose  that  I have  been  wrong 
in  the  positions  which  I have  taken,  and  the 
gentlemen  in  the  opposition  are  right,  when 
they  say  that  the  sheriff  could  not  appoint  before 
10  o’clock,  and  that  Grant  was  not  a legal  judge 
of  the  election-,  will  these  admissions  prove  that 
the  votes  taken  are  illegal  and  the  election  void? 
certainly  not.  Gentlemen  have  net  propeily  con- 
sidered the  difference  between  illegal  officers 
and  illegal  acts;  they  seem  entirely  to  have  for- 
gotten the  validity  of  the  acts  of  an  officer  de 
facto , recognised  by  law.  What  is  an  officer 
de  facto?  He  is  one  who  is  acting  in  office  with- 
out  having  a legal  appointment;  but  whilst  in 
office,  his  acts  are  good  as  concerns  the  public, 
and  third  persons.  Those  of  an  officer  de  jure 
are  good  against  all  the  world.  The  validity 
of  the  acts  of  an  officer  de  facto,  are  expressly 
• recognized  by  the  deci^ions  of  the  Supreme 
Court  of  the  State  of  New  York;  for  the  truth 
of  which,  I appeal  to  an  honorable  gentleman 
who  is  himself  an  able  lawyer,  I do  not  mean 
the  gentleman  before  the  Speaker’s  chair,  (Mr. 
Vaxdebpoel,)  but  he  who  occupies  the  seat  to 
my  right,  (Mr.  Beahdsiey  ) I suppose  I am 
right  when  I call  him  lawyer.  1 judge  from 
his  very  able  speech  on  the  deposite  question; 
although  1 differed  from  him  in  every  particular, 
he  certainly  searched  the  three  departments 

I very  closely,  though  some  have  said  he  was 
quite  unfortunate  in  some  few  expressions,  I 
mean  * credit,  perish  commerce;”  but 

be  that  as  it  may,  it  was  certainly  very  wanton, 
yea,  cruel,  for  the  editors  of  newspapers  to  at- 
tack a member  of  Congress,  because,  in  the  heat 
and  hurry  of  debate,  he  happened  to  get  hold 
of  a few  wrong  words;  but,  perhaps,  to  relieve 
the  honorable  gentleman  from  unnecessary  trou- 
ble, I had  better  read  the  extract: 


poEt,)  has  argued  vhat,  in  this  case,  the  sheriff  of 
Garrard  county  had  no  power  under  the  law  to 
make  an  appointment  before  10  o’clock;  that 
the  power  being  contingent  was  improperly  ex- 
ercised; and,  consequently,  Grant  was  not  a le- 
gal Judge;  and  from  the-re  premises  he  has  laid 
down  the  broad  proposition,  “that  whenever  a 
contingent  power  is  to  be  exerci  ed,  it  can  nev- 
er be  exercised  until  the  contingency  happens; 
lha%  if  it  should,  an  officer’s  appointment  would 

be  illegal  and  his  acts  absolutely  void.  To 
grant  the  premises,  1 deny  the  conclusion,  be- 
cause it  is  at  war  with  reason  and  the  settled 
laws  of  the  land.  The  gentleman  from  Phila- 
delphia, (Mr.  Bixnet.)  touched  on  this  sub- 
ject, but  I propose  to  inves'igate  the  subject 
a little  farther.  The  gentlevan,  Mr.  (Vas- 
DERPOEL,)  has  presented  legal  propositions,  but 

no  law,  no  book;  why  did  he  not^  I suppose 
he  is  a considerable  lawyer,  but  that  is  not 
sufficient,  I want  other  evidence.  He  says  he 
has  not  examined  into  the  law  since  the  ques- 
tion  was  made;  and  why  ?— time  was  given,  SwV- 
eral  days  have  leapsed  since  the  gentleman  from 
Philadelphia  addressed  the  House.  The  libra- 
ry  is  rear  at  hand,  quite  convenient  for  him  at 
any  time;  and  yet  he  says  he  has  not  examined 
into  the  law.  That  may  be,  but  he  has  said 
enough  to  convince  my  mind  that  he  ei.her  docs 
not  understand  the  subject,  or  examined  far 
enough  to  find  the  law  does  not  bear  ^him  out 
in  his  absurd  positions.  The  gentleman  does 
not  stand  alone  in  his  doctrine  of  contingent 
power.  I believe  the  same  ground  is  taken  by 
all  who  advocate  that  side  of  the  question.  As 
this  is  the  foundation  of  all  the  arguments  on 
this  branch  of  the  subject,  it  deserves  minute  - 

inquiry. 

I will  now  present  a case  in  point,  decided  in 
the  Court  of  Appeals  of  Kentucky,  which  ought 
to  be  familiar  to  the  mind  of  my  colleague  from 
Louisville,  (Mr-. Pope.)  The  case  is,  the  Jus- 
tices of  Jefferson  county  vs.  Clark,  reported  in 
first  Monro,  page  82.  The  facts  of  the  case 
were  these:  the  County  Court  recommended 
Lawrence  and  Clark  to  the  Governor  of  Ken- 
tucky, as  fit  persons,  the  first  to  be  commiss’on- 
ed  a Justice  of  the  Peace.  Lawrence,  who 
was  commissioned,  refused  to  accept  the  office, 


“Acts  of  an  officer  de  facto,  who,  comes  into 
office  by  color  of  title,  are  valid  as  it  concerns 
^ the  public  or  third  persons  who  have  an  inter- 

iest  in  his  acts — 7,  Johns.  Reps,  p.  549.”  The 
gentleman  from  Kinderhook,  (Mr.  VAXDEr.- 


and  the  Governor,  without  any  farther  recom- 
mendation, commissioned  Clark  a Justice  of  the 
Peace.  The  constitution  of  the  State  declares, 
that  when  a Justice  of  the  Peace  shall  be  need- 
ed in  any  county,  the  County  Court  for  the  same 
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shall  recommend  to  the  Governor  two  persons 
to  fill  the  office,  < ne  of  whom  he  shall  appoint. 
After  the  appoint  ment  of  Lawrence  was  made, 
it  is  plain  that  the  Governor  had  no  power  what- 
ever to  appoint  C ark  on  the  same  recommenda- 
tion which  had  p«  rformed  its  office.  The  Court 
says:  “it  results,  then,  asunder  the  constitution 
the  Governor  could  appoint  but  one  of  the  per- 
sons recommended  by  the  County  Court,  and 
he  had,  in  virtue  >f  the  recommendation  in  this 
instance,  appoint  :d  Lawrence;  that  the  subse- 
quent appointme  it  of  Clark,  on  the  same  re- 
commendation, wis  unconstitutional;  and,  if  so, 
it  is  plain  that  Cl  irk  cannot  have  a legal  right 
to  the  office.  H is  official  acts  are,  no  doubt, 
valid,  for  it  has  b ;en  repeatedly  decided  by  this 
Court  that  the  ac  s of  an  officer  dt  facto  are  not 
void.’*  Now  this  is  a case  of  contingent  power. 
The  Governor  hal  no  authority  to  appoint  un- 
less through  the  r leans  of  another  recommenda- 
tion, (which  is  tie  contingency,)  and  having 
done  so  without  a ithority,  the  appointment  was 
unconstitutional,  i nd  the  person  appointed  had 
no  legal  right  to  the  office;  yet  his  acts  were 
recognized  as  an  ifficer  de  facto,  which  destroys 
the  position  which  the  honorable  gentleman  and 
his  friends  have  b .ken. 

Apply  the  prin(  iple  of  the  case  cited,  to  the 
contingent  power  of  the  sheriff,  and  his  ap- 
pointment of  Gra  it  as  a judge  of  the  election, 
and  the  principk  established  is,  that  although 
Grant’s  appointmi  nt  was  not  authorized  by  law, 
yet  his  acts  are  go  id  so  far  as  third  persons  and 
the  public  are  con  :erned,  which  is  the  very  re- 
verse of  the  docti  ine  for  which  the  gentleman 
has  contended.  If  the  sheriff  appoint  only 
when  the  continge  ncy  shall  have  happened,  the 
officer  is  at  once  d j jure,  and  the  gentleman  has 
not  shown  us,  in  lis  reasoning,  how  an  officer 
de  facto  can  exist  a all,  or  be  recognized  in  law. 
His  position  at  om  e destroys  all  idea  of  such  an 
“Officer,  which  is  q lite  absurd. 

The  principles  ^ ’’hich  I urge,  I do  not  wish  to 
prove  by  arguraen  , but  by  law,  which  the  other 
side  did  not  do.  1 1 Bacon’s  Abridgement,  title 
Offices  and  Officer;,  the  law  is  laid  down  thus: 
“Regularly  a deputy  cannot  make  a deputy,  be- 
cause it  implies  : .n  assignment  of  his  wliole 
power,  which  he  c innot  assign  over,  (note  C ;) 
for  a deputy  being  one  only  who  is  authorized 
himself,  he  cannot  delegate  that  authority;  and 
if  a deputy  might  nake  a deputy,  so  such  se- 
cond deputy,  and  so  ad  infinitum,  would  be 
highly  inconveniei  it,  (note  D.)  But  when  the 


deputy  of  a deputy  of  a customer,  sitting  in  tuc 
Custom-house  with  other  officers,  his  acts  were 
held  good  as  an  officer  de  facto,  though  not  dc 
jure,  and  that  it  would  be  very  hard  to  put  those 
who  have  to  do  with  Custom-house  officers  to 
inquire  into  the  legality  of  their  institution. — 
Cro.  Eliz.  534.”  Here,  then,  is  the  law,  that  a 
person  being  appointed  by  one  having  not  even 
a contingent  power  of  appointment,  was  held 
to  be  an  officer  de  facto,  and  the  great  reason  is 
the  sake  of  convenience  and  public  justice. 
This  law,  when  applied  to  the  Garrard  election, 
will  prove,  that  although  Grant  had  no  legal 
appointment,  yet  the  votes  taken  are  valid,  be- 
cause it  would  be  hard  to  put  the  people  voting 
at  the  polls,  to  the  necessity  and  inconvenience 
of  inquiring  into  the  legality  of  his  appoint- 
ment. The  case  put  in  the  book  is  much 
stronger  than  the  one  before  us,  because  the 
Custom  house  officer  was  appointed  by  one  who 
at  no  time  had  the  appointing  power,  and  such 
are  the  principles  as  contained  in  the  common 
law,  which  is  common  sense,  and  common 
sense  is  much  better  than  political  sense,  as  ex- 
perience will  prove  to  every  man.  Suppose 
Grant  had  no  legal  authority,  yet  he  acted  and 
was  recognized  by  sheriff,  judge,  clerk,  and 
the  sovereign  people  themselves,  who  went  to 
the  polls,  and  had  their  votes  recorded  in  all 
the  forms  of  law.  But  it  is  contended,  that  if 
Grant  could  legally  act,  he  should  continue  until 
the  end,  and  AV’heeler’s  right  being  gone, 
Wheeler  could  not  legally  act  as  judge.  No 
doubt  a fair  construction  of  the  law,  so  far  as 
concerns  the  right  of  Wheeler,  would  permit 
him  to  have  until  the  time  of  10  o’clock,  to  at- 
tend the  poll  and  take  his  seat  as  judge,  with- 
out interfering  with  the  sherifPs  right  to  appoint 
before  that  time;  but  be  that  as  it  may,  whilst  he 
acted  as  judge,  and  was  recognized  as  such,  the 
same  de  facto  principle  applies  to  him  with  equal 
force,  and  it  would  be  a great  hardship,  that  in 
the  midst  of  an  election  the  people  pressing  to 
the  polls  must  stop  to  inquire  into  the  validity 
of  the  appointment  of  all  the  officers  who  are 
performing  the  several  duties.  Tlie  object  of 
the  election  was  the  benefit  of  the  people  them- 
selves, and  not  that  of  Moore  or  Letcher.  Can 
it  be  incumbent  on  the  people  to  make  such 
inquiry?  Certainly  not.  If  it  should,  how  ri- 
diculous, how  absurd.  And  such  is  the  doctrine 
of  gentlemen.  Now  let  us  test  its  practical  ef- 
fects. Suppose  one  thousand  men  go  to  the 
polls  to  vote,  as  is  contended,  all  must  know 
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w'helhev  all  the  officers  have  been  appointed  ac- 
cording to  all  the  forms  prescribed  by  law,  each 
for  Irimself:  one  will  say  it  is  all  right,  another 
it  is  all  wrong;  one  will  say  I will  vote,  another 
will  sav  I will  not  vote;  one  will  say  this  is  a 
legal  judge,  another  wdl  contend  in  opposition; 
and  thus,  in  the  midst  of  an  election,  the 
polls  must  be  stopped  for  unmeaning  contro- 
ver-sy,  and  the  rigid  of  suffrage  end  in  riot  and 
confusion.  Yes,  this  is  the  total  sum  and  sub- 
stance of  the  arguments  of  gentlemen,  which 
they  have  endeavored,  with  so  much  zeal  and 
apparent  earnestness,  to  press  upon  the  good 
sense  of  this  House,  for  its  serious  and  delibe- 
rate consideration. 

1 come  now  to  discuss  the  legality  of  the 
votes  taken  on  the  second  day  of  the  election, 
whilst  the  sheriff  was  absent  from  the  poll.  The 
facts  are  these:  Keneday,  the  sheriff,  left  the 
poll,  in  consequence  of  the  violent  illness  of 
his  wife,  who  shortly  afterwards  died,  having 
first  appointed  Spillman  to  attend  the  election 
in  his  stead.  Marksbury,  afterwards,  was  ap- 
pointed  by  the  judges  to  cry  the  votes,  and 
who  acted  until  the  arrival  of  Yantis,  the  depu- 
ty sheriff.  It  is  now  contended  that  the  vote, 
thus  taken,  amounting  to  some  30  or  40,  shall 
be  rejected.  The  law  wliich  has  been  read, 
and  the  principles  urged  to  sustain  the  votes 
whilst  Grant  was  judge,  will  apply  with  equal 
force  to  the  persons  who  attended  the  poll, and 
the  votes  taken  whilst  the  sheriff  was  absent; 
but  I will  examine  some  other  principles;  and 
the  question  first  occurs,  can  the  sheriff  sub- 
stitute one  to  act  in  hiss'ead,  in  any  case  what- 
ever? If  his  office  were  judicial  he  could  not. 
According  to  Bacon,  “ a judicial  officer,  it  is 
said,  cannot  make  a deputy,  unless  he  hath  a 
clause  in  his  patent  to  enable  him,  because  his 
judgment  is  relied  on,  in  matters  relating  to 
his  office.”  But  the  sheriff,  being  a ministe- 
rial officer,  the  case  is  different.  Thus  says 
the  same  book;  “It  is  held  that  the  office  of 
constable,  being  wholly  ministerial,  and  no  way 
juclic'a',  he  may  appoint  a deputy  to  execute 
a warrant  directed  to  him,  when,  by  reason  of 
sickness,  absence , or  otherwise,  he  cannot  do  it 
himself;  for  thepublic  good  requires  that  there 
should  be  always  some  officer  ready  at  hand  to 
execute  such  warrant?;  and  too  rigorous  a re- 
straint of|the  service  of  them  to  the  proper  of- 
ficer, could  not  but  sometimes  cause  a failure 
of  justice.”  Here,  then,  in  the  case  of  this 
election,  the  sheriff’s  wife  was  taken  sick,  and 


the  public  good  required  that  the  election  should 
not  be  delayed;  and  if  the  sheriff  had  not  ap- 
pointed some  person  in  his  stead  during  his  ne- 
cessary absence,  he  would  have  been  guilty  of 
a breach  of  his  duty,  upon  the  clearest  princi- 
ples of  common  law.  He  can  always  appoint 
a deputy,  by  parole,  being  answerable  for  all 
his  acts.  But  the  gentleman  from  Georgia, 
(Mr.  JoxKs.)  contends,  that  the  deputy  must 
be  sworn,  and  calls  on  the  members  from  Ken- 
tucky to  state  if  such  is  not  the  fact.  I answer 
that  it  is;  but  if  he  acts  and  is  not  sworn , what 
then?  In  England,  a deputy  is  required  also  to 
be  sworn;  and  a case  in  Bacon  says:  “ The 
high  constable  appointed  a deputy  to  billet  sol- 
diers under  the  mutiny  act.  This  appointment 
was  by  parole  only,  and  the  depu'y  wia  not 
stown  by  the  court.  The  high  constable 
hath  power,  by  the  act,  to  billet  soldiers,  and 
he  may  appoint  a deputy  to  this  particular  mi- 
nisterial act.”  The  same  principle  is  iCC  »g- 
nized  by  the  Court  of  Appeals  of  Kentucky,  in 
the  case  of  the  Commonwealth  us.  Arnold,  as 
read  by  my  colleague,  (Mr.  Hahdin,)  wherein 
a deputy  clerk  acted  by  parole  appointment, not 
having  taken  the  necessary  oath;  yet  his  acts 
were  deemed  good,  as  an  officer  de  facto;  that 
is,  so  far  as  third  persons  and  the  public  are 
concerned.  Now,  let  us  illustrate  the  princi- 
ple, from  some  of  the  facts  themselves.  How 
will  it  stand,  suppose  Grant  only  to  be  a judge, 
de  facto,  who  is  the  second  person  interested? 
Certainly,  Wheeler,  the  rightful  judge,  who 
alone  can  question  the  right  of  Grant,  and  turn 
him  out  by  writ  of  quo  warranto.  Mr.  Moore 
is  the  third  person,  and  is  bound  by  the  act, 
ami  surely  the  election  greatly  concerns  (if  you 
please)  the  democrats  of  the  5th  congressional 
district. 

These  principles  are  recognized  as  law  m 
England,  law  in  Kentucky,  law  every  where; 
and  he  who  doubts  it  is  himself  a doubtful  man, 

(pointing  to  Mr. .)  The  gentleman  from. 

New  York,  (Mr.  Vandbbpokl,)  has  drawn  ma- 
ny parallels  between  elections  and  courts  of 
justice.  It  is  true,  the  officers  to  conduct  an 
election,  are  all  that  would  be  necessary  to 
constitute  a legal  tribunal;  but  who  will  con- 
tend, that  if  a sheriff  was  absent,  the  decrees 
of  a court  would  be  null  and  void^  Who  will 
contend,  that  if  a sheriff'  be  absent  from  a 
court  but  a short  lime,  hunting  up  a jury,  that 
the  acts  of  the  court  during  such  absence, 
would  be  coram  nonjudica?  Does  not  every  one 
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know  that  the  acts  of  ministerial  officers  cannot 
vitiate  the  decrees  0 courts?  Then,  who  are 
the  judicial  officers  nf  an  election?  Certainly 
the  justices  who  are  ! worn  to  act,  and  who  are 
characterized  as  jucgep.  The  ministerial  of- 
ficer  is  the  sheriff,  ihe  appellation  having  a 
definite  meaning,  vv,ll  known  in  the  law;  but 
. the  gentleman  seem*  to  confound  these  officers 
Without  distinction.  I admit,  that  if  the 
slieriff  performed  ai  y judicial  act  at  an  elec- 
tion, that  the  argusr*  mts  used  would  have  some 
weight;  but  such  is  nut  his  duty.  Ills  pre- 
sence is  not  absolute  y necessary,  after  the  polls 
are  opened.  For  cc  nvenience,  it  is  true,  he 
should  be  present,  f jp  the  purpose  of  keeping 
order,  and  perform!  ig  other  ministerial  acts  of 
his  offic^.  But  this  clause  is  what  they  hang 
much  weight  upon:  ‘‘The  persons  entitled  to 
suffrage  shall,  in  th<  presenctof  said  judges  and 
sheriffs  vote,**  &c.j  aid,  also,  this  other  clause: 
That  unless  the  sh^riff^  or  one  of  the  judges, 
j jshall  know  that  the  person  offering  to  vote  is 
I entitled  to  suffrage  i nder  the  Constitution,  the 
clerk  of  the  poll  shall  administer  to  such  per- 
B^'U  the  following  oa  .h/*  &c.  And  hence  it  is 
contended  the  indisiensible  necessity  of  the 
I presence  of  the  heriff.  It  will  appear, 
from  this  latter  claas3,lhat  if  the  voter  present- 
ing himself,  is  unkiviwm  to  either  of  the  judges 
or  the  sheriff,  he  taces  the  oath,  &c.;  and  the 
sherfl'^s  presence  is  only  necessary  when  the 
individual  is  unkno^m  to  either  of  the  judges; 
but  if  they  know  lim  to  be  a qualified  and 
legal  voter,  the  sheriff  can  perform  no  act. 
Now,  when  the  election  progressed,  in  the  ab- 
I sence  of  Keneday  ai  d his  deputy,  the  judges, 
i or  one  of  them,  mujt  have  known  the  voters, 

) and  that  they  possessed  the  requisite  qualifica- 
i - tions;  the  legal  preeamption  is,  that  the  judges 
I done  their  duty,  ai  d knew  the  persons  to  be 
qualified.  If  they  c id  not,  the  result,  perhaps, 
might  have  been  to  itop  the  poll  and  wait  the 
arrival  of  the  sheiiff  but  when  the  voters  W'ere 
known  to  the  judge  ',the  right  of  suffrage  could 
be  exercised,  unaided  by  the  sheriff, though  he 
i stood  dumb,  and  silent  as  a mirble  pillar. 

{ Let  U8  go  a little  further  into  this  matter. — 
The  gentleman  contends  that  the  law  requires 
the  votes  must  be  giiren  in  the  presenee  of  the 
sheriffs  according  to  the  clause  of  the  Uw  which 
I have  reat',  or  they  cannot  be  counted.  Now, 
a clause  prt  ceding  says,  that  the  sheriff,  or 
olher  pre^h  ing  office) , sliall  open  the  poll.  And 
what  is  an  officer,  in  \U  legal  sense?  Jacob’s 


Law  Dictionary  says:  Officers  are  public  of 

private;  and  it  is  said  that  every  man  is  a pub- 
lic officer,  who  hath  any  duty  concerning  the 

_ ^ « 
public.’’  Tlie  law  recognizes  olher  officer  than 

the  sheriff' to  open  the  poll?;  and  it  would  be 
absurd  to  give  him  that  right,  and  deny  the 
right  to  voters  to  give  their  votes,  because  he 
was  not  a sheriff*.  A fair  construction  of  the 
two  clauses,  certainly  give  the  voters  a right, 
it»  the  presence  of  him  who  sliall  be  the  pre- 
siding officer  at  the  pills;  and  no  doubt  this 
provision  was  intended  in  case  the  sheriff*  could 
not  attend;  and,  as  the  law  does  not  provide  for 
the  appointment  of  that  other  officer^  which  is 
recognized  by  law,  the  officers  of  the  election 
must,  from  clear  implication,  and  the  necessity 
of  the  case,  make  the  appointment,  which  was 
done  at  the  Garrard  election.  . 

I believe  I have  answered  all  the  main  argu- 
ments of  the  gentleman  from  New  York,  (Mr. 
VANDEnpoKL.)  w ith  the  exception  of  his  long 
list  of  I.atin  quotations.  I am  quite  rusty  in  the 
language,  and  cannot  now  stop  in  the  middle 
of  my  speech  to  make  a translation.  He  is 
quite  fluent,  and  reminds  me  of  the  verse  in 
Hudibras — ‘ 

“He  speaks  the  Latin  and  the  Greek, 

As  easy  as  a pig  lian  squeak.” 

Indeed,  some  of  the  gentleman’s  quotations  I 
could  not  i o very  well  tell  whether  they  were  ’ 

Latin,  Greek,  or  Dutch. 

Mr.  Speaker  : I will  now  specially  attend 
to  the  gentleman  from  Ohio,  (Vlr.  Hamer,) 
who  contended  in  argument  that  the  forms  of 
the  election  must  be  complied  with  strictly  ; 

I'lat  the  people  are  bound  to  know  the  rules  ; 
and  hence,  he  said,  every  man  is  bound  to 
know  the  law;  that  if  a man  be  arraigned  for 
crime,  he  cannot  plead  that  he  did  not  know 
the  law.  This  is  well  enough  ; and  proves, 
that  when  a man  commits  a crime  he  should  be 
punished;  but  does  it  prove  that  every  man  is 
bound  to  know,  that  every  officer  executing 
the  law  is  appointed  according  to  all  the  forms 
prescribed  by  law,  in  regulating  his  appoint- 
ment. Does  it  prove,  that  every  voter  coming 
to  the  polls  in  the  midst  of  an  election,  must 
stop  to  inquire  into,  and  to  adjudge  and  deter-  j 
mine,  whether  the  officers  conducting  the  elec- 
tion, all  and  each  of  them,  have  been  appoint- 
ed according  to  all  the  forms  of  the  law?  Cer- 
tainly not.  Then  his  whole  argument  is  foreign 
to  the  case  before  us— as  much  so  as  if  he  had 
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delivered  himself  on  the  constitutionality  of  the  1 
bank,  or  the  removal  of  the  public  deposites. 
The  gentleman  is  pretty  much  in  the  same  con- 
dition of  a lawyer  once  in  Kentucky,  who  pro- 
duced some  law  to  a shrewd  client,  who  con- 
tended that  it  proved  nothing,  and  was  foreign 
to  his  case ; but  the  lawyer  said  it  was  his  duly 
to  hunt  up  the  law,  and  If  it  did  not  apply,  it 
was  not  his  fault.  He  was  certainly  an  honest 
fellow — a thing  that  does  not  always  happen. 
But  I will  not  bear  too  heavily  upon  my  fiiend. 

1 will  share  with  him  part  of  the  burden,  by  a 
frank  confession,  that  whilst  at  the  bar  I have 
often  been  in  the  same  forlorn  condition. 

The  honorable  gentleman  ma  le  use  of  an 
argument,  which  I thought  had  nothing  iii  it; 
but,  at  the  time,  I thought  I saw  a smile  of  ap- 
probation proceed  from  the  countenance  of  the 
honorable  Chairman  of  the  Committee  of  Ways 
and  Means,  (Mr,  Polk,)  with  whom  I have 
never  yet  had  the  honor  of  shaking  hands,  al- 
though, I understand,  he  has  his  eye  upon  the 
Speaker’s  chair.  I suppose,  with  this  gentle- 
man, the  argument  must  have  had  some  weight; 
and,  for  his  benefit  alone,  I shall  give  it  due 
cons  deration.  The  a-gument  was  predicated 
cn  a case  supposed,  that  if  a man  having  no 
authority,  not  being  sheriff*,  should  claim  to  act 
as  such,  and  an  individual  should  pay  him  tax, 
the  payment  would  not  be  good  ; and  that  the 
sheriff*  could  afterwards  cume  and  collect  the 
tax  again.  This  is  correct  law.  And  why? 
Because  the  sheriff  would  be  then  acting,  and 
in  office,  both  in  fact,  and  of  right;  and  the  in- 
dividual assuming  to  be  sheriff,  would  have  no 
color  of  office,  and  could  never  have  a color, 
whilst  the  sheriff*  was  acting.  When  the  gen- 
tleman’s argument  is  applied  to  the  facts  of  the 
case  of  this  contested  election,  does  it  prove 
that  the  ac‘s  of  an  officer  of  an  election,  or 
even  one  acting  as  such,  recognized  by  the 
other  officers,  and  also  by  the  voters  at  the 
polls — no  exceptions  taken  at  the  time  by  any 
body — the  election  conducted  fairly  on  the 
day,  and  at  the  place  pointed  out  by  the  Consti- 
tution— I say,  does  this  argument  prove  that 
votes  are  illegal  and  void,  because  the  person 
acting  has  not  been  appointed  according  to  the 
forms  of  the  law  1 Certainly  not.  Now  I will 
put  the  case  of  the  sheriff  as  it  should  be.  Sup- 
pose the  sheriff*  should  give  his  tax  book  to  A, 
and  tell  him  go  and  receive  the  tax  from  B, 
who  will  pay  you  ; which  is  done  accordingly. 
Could  the  sheriff  afterwards  go  to  B and  make 


him  pay  the  tax  again?  Certainly  not.  I say, 
that  the  payment  would  be  good  against  the 
sheriff,  and  all  the  world  besides,  notwithstand- 
ing A was  a private  individual,  and  had  not 
taken  the  necessary  oaths  of  office.  I hope 
this  will  satisfy  the  honorable  gentleman  from 
Tennessee,  (Mr.  Polk.)  1 sliall  now  again 
resume  my  business  with  the  gentleman  from 
Ohio,  (Mr.  Hameu.) 

The  honorable  gentleman  has  taken  great  ex-  ' 
ception  to  the  w'ord  usurper,  mentioned  in  the 
minority  report  of  the  Committee  of  Investiga- 
tion, and  wonders  why  it  is  that  those  who  call 
themselves  whigs,  after  having  said  so  much, 
should  now  be  in  favor  of  usurpers.  He  says 
that  he  is  against  all  usurpers;  I am  heartily  glad 
of  that,  but  I am  extremely  sorry  that  the  gen- 
tleman has  broached  a subject  which  I fear  is 
calculated  to  call  up  parly  feelings.  I hope  he 
did  not  intend  his  remarks  to  have  that  effect; 
be  that  as  it  may,  I know  the  whigs  are  not  for 
usurpation.  What  are  they  striving  now  to  do? 

It  Ls  to  put  down  the  acts  of  Alfred  Hocker,  a 
great  usurper;  he  who  has  violated  the  laws  of 
Kentucky,  and  trampled  into  dust  the  rights  of 
the  people  of  the  fifth  congressional  disliict;  he 
who  has  defeated  the  elective  franchise,  and 
deprived  the  State  of  Kentucky  of  her  full  share 
of  representation  in  the  Congress  of  the  United 
States;  he  who  has  controlled  the  political  desti- 
ny of  Robert  P.  Letcher,  and  given  so  much 
vexatious  trouble  to  this  House;  he  who  has  vio- 
lated his  oath  of  office,  and  aimed  at  judicial 
powers  which,  when  united  with  the  executive, 
according  to  Mr.  Jefferson,  is  the  very  definition 
of  tyranny  itself.  Yes,  this  deputy  sheriff  has 
done  all  these  things,  and  the  whigs  are  now  try- 
ing to  put  him  down.  But  hear  what  he  says, 
as  is  proven:  “ He  had  made  a motion  before  the 
sheriffs  to  admit  evidence  of  the  irregular  and 
illegal  manner  in  w’hich  the  election  had  been 
conducted  in  Garrard,  with  the  view,  if  the  alle- 
gations on  that  head  turned  out  to  be  true,  to 
exclude  the  Garrard  poll  from  the  comparison 
of  votes;  that  he  did  it  because,  from  W’hat  he 
had  heard,  he  thought  it  his  duly  to  have  that 
matter  inquired  into  by  the  sheriffs;  and  that 
when  his  motion  failed,  he  declined  taking  the 
Lincoln  poll  book  into  the  court.  He  said  he  had 
done  so  from  his  own  conviction  of  duty,  without 
hope  or  offer  of  any  benefit  in  any  way;  that 
perhaps  some  would  think  he  had  acted  out  of 
his  duty,  but  he  believed  he  had  not.  He  said 
that  he  had  consulted  his  judgment  and  feelingB 
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of  right  and  dxUy  al  )ne;  and  he  said  that  the  in- 
quiry he  wished  t ) make,  he  thought,  w'ould 
have  a great  effect  i a preventing/rai<ds,  corrup- 
tions, and  improper  conduct  in  elections,  or  words 
to  tliat  effect.  He  said,  “ when  he  learned  how 
the  election  had  bi  en  conducted  in  Garrard,  he 
thought  the  matter  ought  to  be  inquired  into: — 
he  said,  “he  had  t ken  great  responsibility  upon 
himself,”  almost  t le  very  language  of  another 
celebrated  docume  it.  Yes,  this  deputy  sheriff 
as  he  says,  to  do  ! us  duty,  prevent  frauds  and 
corruption,  took  th  : responsibility  on  himself  in 
the  month  of  August  last,  just  one  month  before 
the  other  responsil  ility.  He  speaks  the  lan- 
guage of  Crorawel  himself;  all  usurpers  talk 
alike  in  every  age  a id  in  every  clime.  This  dep- 
uty is  the  first  man  in  this  hemisphere  who  took 
the  “responsibility  upon  himself  to  put  down 
corruption.”  He  it  the  first  to  propagate  the 
sentiment,  the  first  discoverer,  and  is  entitled  to 
all  the  honor  and  .'lory,  as  much  so  as  Christo- 
pher Columbus  for  being  the  first  discoverer  of 
the  continent  of  A merica,  and  no  man  has  a 
right  to  rob  him  of  it.  Hocker  is  in  bold  array 
against  Mr.  Letche  ; so  is  the  gentleman  from 
Ohio.  They  both  i ct  together  in  the  same  un- 
righteous cause  age  inst  the  whigs,  and  for  usur- 
pation; and  notwit  istanding  the  gentleman’s 
declarations,  his  ca  idor  must  admit  that  he  is 
lound  in  bad  comj  any,  from  which  he  should 
extricate  himself  a i soon  as  possible  and  join 
the  standard  of  the  whigs.  The  gentleman 
speaks  about  origir  al  rights,  and  inherent  rights 
of  suffrage,  and  dt  nies  that  for  which  no  one 
contended.  The  g mtleman  from  Pennsylvania, 
(Mr.  Banks,)  cont  snded  for  pre-existing  rights 
secured  in  the  Coi  stitution;  and  I also  say  the 
right  of  voting  is  n«  t given  in  the  act  prescribing 
the  mode  of  electi  ms,  but  is  pre-existing;  and 
such  was  also  th<  meaning  of  my  colleague, 
(Mr.  Hardin;)  but  the  gentleman  has  run  ahead 
of  this  into  the  orig:  nal  and  natural  rights  of  men 
and  women,  and  fre  m thence  contends  that  even  a 
part  of  the  ladies  ] lossess  the  inherent  right  of 
suffrage.,  If  this  is  i rgument,  it  is  but  half  an  one. 
Whilst  he  is  contt  nding  for  a part  to  have  the 
right  of  voting,  I v ill  go  for  the  whole.  I have 
frequently  seen  me  n leading  one  another  to  the 
polls,  but  to  my  mind  it  would  seem  quite  more 
genteel  to  see  a ger  tleman  leading  up  a lady.— 
Being  a bachelor,  ind  yet  undisposed  of,  I am 
now  in  favor  of  exte  nding  the  right  of  suffrage  to 
every  female  in  thi  dand.  But,  Mr.  Speaker, 
pardon  this  digressi  m — this  appeal  which  I con- 


fess more  approjiriately  belongs  to  the  gallery 
than  the  Chair.  But,  to  return  again  to  the 
honorable  gentlenan,  I understood  him,  in  the 
beginning  of  his  speech,  to  admit  the  principle, 
that  a majority  should  rule,  and  that  their  voice 
should  prevail  in  this  contest;  but  he  unfortunate- 
ly ended  by  declaring  that  a large  number  of 
legal  voters  for  Mr.  Letcher  should  be  excluded; 
and  when  the  two  ends  of  the  speech  are  exam- 
ined and  compared  together,  they  will  be  seen 
as  the  very  antipodes  themselves. 

Mr.  Speaker:  In  the  progress  of  my  remarks, 
I now  come  to  another  important  branch  of  the 
subject  concerning  the  students  of  the  Danville 
college,  in  Mercer  county,  all  of  whom,  1 believe, 
but  one,  voted  for  Mr.  Letcher.  These  votes 
have  been  rejected  by  a majority  of  the  Com- 
mittee of  Investigation,  on  the  grounds  of  a lack 
of  residence;  and  the  same  gentleman,  and  others 
in  their  speeches,  urge  the  rejection  of  these  votes 
for  that  cause  alone.  This  leads  to  an  inquiry 
concerning  the  kind  of  residence  required  by  the 
constitution  and  laws  of  Kentucky.  The  ma- 
jority report,  wdiich  has  been  reiterated  and  vin- 
dicated by  the  gentleman  from  Georgia,  (Mr. 
Jones,)  has  gone  fully  into  a train  of  reasoning 
OB  the  subject.  It  is  contended  that  a person 
entitled  to  vote  in  any  county  must  have  therein 
a fixed,  permanent  domicil,  according  to  the  civil 
law;  that  a construction  has  been  given  to  our 
consitution  with  regard  to  residence  in  the  case 
of  Williams  and  Mason,  decided  in  the  Senate 
of  Kentucky,  wdth  regard  to  the  vote  of  Stephen- 
son Ellison,  which  the  report  seems  to  regard  as 
a precedent,  and  the  majority  of  the  committee 
consider  that  decision  as  fixing  a rule  by  which 
they  are  warranted  in  striking  from  the  poll  the 
votes  of  the  Danville  students.  With  due  defer- 
ence to  the  honorable  committee,  I think  they 
aie  not  warranted  in  this  conclusion.  What 
facts  can  be  gathered  from  the  case  of  Williams 
and  Mason  as  to  the  vote  of  Ellison?  They  arc 
not  attempted  to  be  given.  The  facts  and  cir- 
cumstances are  not  detailed,  as  to  the  residence 
of  Ellison.  T'ne  depositions  which  governed  the 
Senate  of  Kentucky  in  the  decision  of  that  case 
are  not  spread  cn  record;  and  it  is  well  knowm 
to  be  the  law,  that  residence  must  be  made  out 
by  fac‘8,  being,  as  it  were,  a compound  of  act  and 
intention;  and  the  declarations  of  a party  at  the 
time  go  to  show  intent,  and  form  a part  of  the 
re  jestcc  of  the  transaction;  and  all  the  main  cir- 
cumstances must  be  showm  to  prove  the  actual 
state  of  the  fact,  which  is  not  attempted  in  the 


case  referred  to-  Upon  what  reason,  then,  can  place 'to  all  intents  and  purposes?  They  not 
the  majority  of  the  committee  apply  the  case  of  only  actually  reside  there,  but  according  to  the 
Ellison  to  the  Danville  students,  without  knowing  animus  manendi,  become  domiciled  according  I© 
the  facts  connected  with  his  residence,  I am  at  a the  definition  of  the  civil  law,  for  which  the  gen- 
loss  to  know;  and  as  they  have  not  been  pleased  tlemen  have  so  strenuously  contended.  Yet, 
to  give  the  principle  upon  which  they  acted,  I this  class  of  citizens  are  denied  the  right  of  suf. 
must  suppose  that  at  least  this  branch  of  the  re  frage  by  the  majority  of  the  Committee  of  Inves- 
port  was  penned  without  due  consideration. — tigation;  their  rights  are  involved  in  this  inquiry; 
Upon  this  subject  I am  well  acquainted,  from  my  they  have  a deep  interest  in  the  decision  of  this 
own  personal  knowledge  of  the  facts.  I knew  House;  and  upon  the  decision  depends  that  in- 
Ellison  from  my  boyhood;  he  was  my  neighbor;  valuable  privilege  which  alone  belongs  to  free- 
he  had  a family,  became  embarrassed,  and  left  men;  and  I am  sure  the  House  will  pause  and 
them  without  making  any  declaration  whatever  ponder  w’ell  before  they  rob  them  of  it.  Some 
of  his  intention.  He  wandered  down  the  Mis-  gentlemen  contend  that  the  right  of  voting  is 
sissippi  and  into  Texas,  and  at  length  returned  acquired  by  domicil,  by  which  they  say  is  mean^ 
to  his  family,  after  an  absence  of  some  four  or  the  habitation  in  a place,  with  an  intention  of 
five  years,  and  was  residing  with  them  in  Mont-  always  staying  there.  It  is  not  necessary  for 
gomery  county,  when  he  gave  his  vote  for  Ma-  me  to  inquire  whether  such  is  really  the  meaning 
son.  If  these  facts  had  been  known  to  the  gentle-  of  Vattel,  as  it  is  contended;  it  will  meet  my  pur- 
man  from  Georgia,  (Mr.  Jones,)  I am  sure, he  and  pose  to  prove  that  such  is  not  the  language  or 
others  acting  with  him,  would  not  have  contend-  the  meaning  of  the  constitution  of  Kentucky, 
ed  that  this  case  formed  a principle  for  the  ex-  w’hich  1 think  I have  assuredly  done.  Accord- 
clusion  of  the  students  of  the  Danville  college,  jng  to  our  practice,  which  is  never  questioned, 
If  Ellison  had  made  his  departure  with  his  fami-  circuit  riders  and  other  ministers  of  the  Gospel 
ly,  no  one  w’ould  contend  that  he  had  not  lost  wdio  reside  in  a county  but  for  a year  have  ever 
his  residence,  and  would  not  have  been  a legal  voted,  and  their  right  is  clear  beyond  a doubt; 
voter.  Let  us  now  see  the  different  situation  of  but  the  absurd  and  unjust  principle  here  ad- 
the  Danville  students.  It  appears  from  the  de-  vanced  w'ould  cut  them  off  and  perhaps  their 
positions  that  they  are  all  single  men,  some  up-  situation  rendered  such  that  they  could  never 
wards  of  twenty-seven  years  of  age,  and  having  exercise  the  right.  The  Governor  of  Kentucky, 
resided  at  the  college  from  two  to  five  years,  w’ho  has  only  a temporary  residence  in  the  town 
they  work  on  the  roads,  pay  tax,  and  perform  oi  Frankfort,  yet  exercises  the  privilege  of  voting; 
militia  duty;  they  declare  their  intention  not  to  and  no  doubt  the  President  of  the  United  States 
return  again  for  the  purpose  of  making  their  has  the  right  of  voting  in  this  city.  He  does  not 
home  with  their  parents;  and  some  state  when  now  reside  at  the  Hermitage.  His  residence  is 
they  finish  their  education,  they  intend  to  go  at  the  White  House,  and  how  long  he  will  con- 
where  Providence  shall  direct.  From  these  facts  tinue  there  no  one  can  tell, 
the  inquiry  is  fairly  presented,  are  these  persons  Mr.  Speaker:  The  resolution  now  before  the 
legal  voters  of  Mercer  county,  according  to  the  House  is  intended  to  deprive  Mr.  Letcher  of  the 
constitution  and  laws  of  Kentucky?  The  Con-  seat,  notwithstanding  he  has  the  voice  of  a clear 
stitution,  in  express  terms,  gives  the  right  of  majority  of  legal  voters.  By  this  resolution  we 
voting  “in  the  county  or  town  in  which  he  may  are  called  upon,  under  the  pretext  of  certain 
actually  reside  at  the  time  of  the  election.”  Will  strange  constructions,  to  defeat  the  will  of  the 
any  one  seriously  contend,  after  viewing  these  sovereign  people — to  exclude  votes — to  disfran- 
expressions,  and  the  facts  referred  to,  that  these  chise  brave,  virtuous,  and  independent  freemen, 
students  did  not  actually  reside  at  the  college  in  We  are  called  upon  to  deprive  the  people  of  the 
Mercer  county  at  the  last  election?  If  they  did  Fifth  Congressional  District  of  their  legal  re- 
not,  I beg  of  gentlemen  to  inform  me  where  they  presentative,  and  sanctify  the  corrupt  acts  of 
did  reside.  I believe  such  a question  will  puzzle  Alfred  Hocker.  We  are  called  upon  to  say 
the  wits  of  the  opposition  to  give  an  answer. — that  those  people  shall  not  have  the  right  to 
When  men  locate  themselves,  work  on  roads,  choose  their  public  servant  as  guaranteed  to 
pay  tax,  perform  militia  duty,  and  engage  in  the  them  by  the  Consti'ution  of  the  country,  but 
business  of  the  county,  without  avowing  any  we  will  make  the  choice  for  them;  no,  no,  that 
other  home,  do  they  not  become  citizens  of  the  the  power  shall  be  given  to  Alfred  Hocker. 


Yes,  I say  we  are  called  upon  to  give  a decision 
which  will  put  it  n the  power  of  a mere  deputy 
sheriff  to  defeat  the  will  of  the  people,  and 
]}Ut  down  a legal  nember  of  Congress,  just  ac- 
cording to  his  w'  11  and  pleasure.  I pray  the 
House  to  pause,  reflect  and  consider  well,  be- 
fore they  act. 

Mr.  Speaker:  ! have  endeavored  to  show  the 
inconsistencies  of  gentlemen,  and  point  out  the 
contradictions,  one  against  the  other,  even  of 
those  who  stand  t )gether  in  a common  cause. — 
They  seem,  as  it  > rere,  to  have  wantonly  pulled 
some  machinery  a iunder,  without  being  able  to 
replace  the  sever  il  parts.  I have  endeavored 
to  aid  them,  by  p acing,  as  I conceive,  the  se- 
veral parcels  in  p 'oper  order,  and  in  such  a w'ay 
that  the  whole,  if  I may  be  allowed  the  expres- 
sion, is  now'  an  it?  it\  such,  I hope,  is  my  argu- 
ment. I know  t lat  I have  said  some  things 
perhaps  not  very  ] lertinent  to  the  subject  matter 
before  the  House.  My  object  was  not  to  weary^ 
but  to  give  some  relief- -add  some  variety  to  a 


dry  debate.  Without  a little  spice,  men  will  pot  - 
swallow  every  thing.  I am  now^  quite  exhaust- 
ed, and  must  come  to  a cloa*.  If  any  thing  is 
left  to  be  said,  other  gentlemen  can  follow,  I 
hope  that  I have  not  hurt  the  feelings  of  any 
one — 1 did  not  intend  it.  If  I shave  a little,  I 
wish  to  do  it  smoothly.  It  is  never  my  design  to 
cut  with  scalpel  or  kitchen  knife,  but  as  a po- 
litical doctor  I had  rather,  in  the  language  of 
Colman’s  song,  prescribe  sodorifics  and  going 
to  bed. 


Note. — The  vote  was  taken  on  the  following 
resolution:  that  Robert  P.  Letcher  is  entitled  to 
a seat  in  this  House  as  a Representative  from  - 
the  Fifth  Congressional  District  of  Kentucky — 
yeas  112,  nays  114.  The  question  was  then 
put,  to  refer  the  election  back  to  the  people — 
yeas  114,  nays  103.  Mr.  Davis  was  absent 
when  these  votes  were  taken  in  consequence  of 
sickness. 


